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3. Attachment — Removal of goods in course of trade. The statute which au- 
thorizes a landlord to sue out an attachment against the goods of his tenant for 
rent not due when the tenant intends to remove, or is removing, his effects from the 
leased premises, so that there will probably not be left on the leased premises 
property liable to distress sufficient to satisfy the rent when due, applies as well to 
removals in the regular course of business as to other removals. No exception is 
made in the statute. Sec. 4, ch. 148, Code of 1873. 

4. Attachment — Deed of trust on property on leased premises — Intention of trustee 
to remove. The trustee in a deed of trust given by the lessor on property after it 
has been carried on leased premises cannot remove the property from the leased 
premises without security to the lessor for one year's rent. He can stand on no 
higher ground than the lessee. And the intention of the trustee to remove said 
property by sale or otherwise without securing a year's rent, or leaving sufficient 
property liable to levy to pav a year' s rent, is of itself sufficient cause for suing out 
an attachment by the landlord. 

N. Y. P. & N. R. Co. v. Board of Superisors of Northampton 
Co. — Decided at Richmond, March 12, 1896. — Oat-dwell, J: 

1. Railroads — District school tax. A levy by a board of supervisors for dis- 
trict school purposes on the property of a railroad company as a whole within a 
county, without reference to what part thereof is located in the several districts or 
so as to show the amount levied for each district, is void, because in violation of 
Sec. 8, Art. VIII, of the Constitution of this State. 

2. Railroads — District school tax. Section 833 of the Code does not authorize 
the board of supervisors of counties to levy a tax on the property of railroad and 
telegraph companies for district school purposes, and no method has been provided 
by law for ascertaining the value of the property of railroad and telegraph com- 
panies within the boundaries of the several school districts of the State, and there- 
fore no district school tax can be levied thereon. 



Norfolk & Western R. Co. v. Dunna way's Adm'r. — Decided at 
Richmond, April 9, 1896. — Buchanan, J: (Riely and Cardwell, JJ., dis- 
senting. ) 

1 . Appellate Proceedings — Notice of intention to appeal — Transcript of record — 
Sec. 3467 of Code directory. The provisions of sec. 3457 of the Code requiring a 
party intending to apply for a writ of error or appeal to give notice to the opposite 
party or his counsel of his intention to apply for a transcript of the record, and 
forbidding the clerk to make out and deliver such transcript until it appears that 
such notice has been given, which fact the clerk is required to certify with the 
record, are directory only. But it is a plain violation of official duty for a clerk to 
make out and deliver a transcript until it appears that notice has been given as 
required by law. 

2. Appellate Proceedings — Motion for new trial — Demurrer to evidence. It 
is not necessary for a motion for a new trial to be made in the trial court in order 
to have a judgment on a demurrer to evidence reviewed in the appellate court. 

3. Railroads — Trespassers — Notice of danger — Object between rails — Negligence. 
A railroad company does not owe to a trespasser on its track the duty of foresight, 
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but only the duty of ordinary care. It may not wilfully injure him, but is not 
obliged to take precautions to prevent injury until it has such notice or belief of 
his danger as would put a prudent man on the alert. The company is not obliged 
to reduce the speed of its trains, nor to stop them, whenever an object is seen on 
the track at a point where it has the exclusive right of way, which it has no rea- 
son to believe is, but which by possibility may be, a human being in peril, in order 
to ascertain what it is. And, though the object be between its rails, and the en- 
gineer of the train observe it in ample time to reduce the speed of the train or 
stop it, and neither blows the whistle, rings the bell nor slackens the speed of the 
train until too late to avoid a collision, and such collision occurs, resulting in the 
death of a human being, the company is not liable if the engineer and those in 
charge of the train have no reason to believe, and do not, in fact, believe that the 
object is animate until within a very short distance of it, and then use all the 
means within their power to avoid such collision, without avail. 



Riggan's Adm'r v. Riggan. — Decided at Richmond, April 16, 1896. 
CardweU, J: {Keith, P., dissenting.) 

1. Trusts — Parol agreement — Revocation of trust — Husband to hold wife's property 
for her — Sees. 2413, 2414, and 2840 of Code. A valid trust can be created by parol in 
personalty or the proceeds of real estate, and, when once created, it cannot be 
subsequently altered or revoked by the party creating it, but is governed by the 
same rules as trusts created in writing. A husband and wife may agree, by parol, 
that he shall hold for her separate use property acquired by him by virtue of the 
marriage, and, if the rights of creditors will not be thereby anected, a court of 
equity will enforce the agreement. If the property is her separate estate by virtue 
of law, there is a valuable consideration for the agreement; if not, and the agree- 
ment is made after marriage, the consideration is meritorious. In the case in 
judgment there was such an agreement, and it is sufficiently established by proof. 
Sections 2413, 2414 and 2840 of the Code have no application to the case. 

2. Sep abate Estates — Uncollected ehoses on April 7, 1877 — Act of limitations 
between husband and wife. Choses in action of a wife remaining uncollected on or 
after April 7, 1877, are the separate estate of the wife, though the marriage was 
previously solemnized, and the husband is liable to the wife therefor if he collects 
them. The act of limitations on such collections begins to run against the wife 
from the time that she has knowledge of such collections. 



Chesapeake & Ohio Railway Co. v. Mosby. — Decided at Rich- 
mond, April 16, 1896. — Harrison, J: 
1 . Contracts — Capacity of parlies — Weakness of mind — Case in judgment. The 
law presumes that every one is capable to contract, and exemption from liability 
for want of such capacity must be strictly established. Mere weakness of mind, 
lack of skill, or immaturity of judgment in one who has attained full age, are not 
of themselves sufficient to invalidate a contract, though taken in connection with 
other evidence, showing a lack of consent and an intention of the other party to 
overreach, they may have that effect. The case in judgment falls within the 
general rule. The evidence does not show a lack of legal capacity in the appellee 
to contract. 



